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Hate crimes are those in which the victim is selected because of his or her actual or
perceived race, color, religion, disability, sexual orientation, or national origin. Hate
crime laws have frequently been met with objections. Whereas some objections are
based in constitutional law, other objections invoke a variety of psychological
constructs, including attitude, motivation, behavior, emotion, and intergroup rela
tions. These objections can be illuminated by relevant psychological theory and
research. Topics addressed include the measurement of motivation and intent, and
distinctions among attitudes, emotions, and behavior. Hate crimes and other crimes
are compared in terms of perpetrators, type and degree of violence, psychological
and physical trauma suffered by victims, and community impact. Psychologically
based defense strategies used by perpetrators of hate crimes are critiqued. Hate
crime laws are a'so discussed in terms of the political and social values they reflect.
Finaly, research and policy implications are outlined, including implications for
prevention and intervention at the individual, community, and law enforcement
levels.

Hate crimes can be broadly described as crimesin which the victim is selected
because of the actual or perceived race, color, religion, disability, sexual orien-
tation, or national origin of that victim. As states have enhanced penalties for
hate-based crimes, various objections have been raised. Some abjections are
based in constitutional law (for review and discussion, see, e.g., Gerstenfeld,
1992; Levin, 1999; Winer, 1993). Other objections implicitly or explicitly invoke
avariety of psychological constructs, including attitude, motivation, behavior, and
emotion. These objections may be understood by examining findings from the
psychological literature in the areas of assessment of behaviors and attitudes,
aggression, victimology, and intergroup relations. The goal of this article s, first,
to draw on this literature as it illuminates those objections that have a basis in
psychological constructs and, second, to examine research and policy implica-
tions. The focus of thisarticleis hate crimes against persons as opposed to against
property. Hate speech regulations, as may exist on college campuses, are not the
focus of this article.

Hate crime laws vary from state to state. California has numerous civil and
criminal laws pertaining to hate crimes. A summary (Mikkelson, 1999; Noel,
2000) of selected civil and criminal laws in California that defines hate crimes,
and describes penalty enhancements, officer training, and remediation is included
in Appendix A. The Federal Hate Crime Statistics Act can be found in Appendix
B. The hate crime laws addressed here typicaly apply when the perpetrator
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commits an existing category of offense (such as assault or murder) that is
ascertained to be motivated by prejudice or bias, in which case penalties may be
enhanced.

The Supreme Court ruled in favor of hate crime penalty enhancement in
Wisconsin v. Mitchell (1993). Its justifications were “although the government
can’'t punish abstract beliefs, it can punish a vast array of depraved motives. . . .
[Hate crime statutes do not] prohibit people from expressing their views, nor
punish them for doing so...” The ruling suggests that hate crimes are more
severe by nature than nonbias-motivated crimes, as they are “thought to be more
likely to provoke retaliatory crimes, inflict distinct emotional harm on their
victims, and incite community unrest.”

Recent critics of hate crime laws argue that such “may not promote social
harmony but, to the contrary, may reinforce social divisions and exacerbate social
conflict” (Jacobs & Potter, 1998, p. 145). In general, the concerns expressed about
enhanced penalties and stand-al one statutes include the difficulty of determination
of intent and motive, the punishment of ideas and attitudes in violation of First
Amendment rights, the elevation of hate motives above other criminal motives as
more severe, the creation of aspecia victim class, therisk of providing mitigating
factors by which an offender can argue for reduced penalties, and increased
intergroup tension as a result of these laws (Gerstenfeld, 1992).

In the following sections, relevant psychological theory, methodology and
research findings are applied to these concerns.

Difficulty in Determining Biased Intent or Motivation

Critics of hate crime laws suggest that such laws are inevitably flawed
because it isimpossible to measure bias or to prove a causal relationship between
prejudicial attitudes and behaviors.

Hate crime laws are different from most criminal laws in that they come into effect
only when the offender has a particular motive. In most laws, there is some mens
rea requirement, such as intent or recklessness, but the offender’s motive for
committing the crime is immateria . . . assessing motive presents more than the
problem of somehow reading the defendant’ s mind, for the defendant himself may
not know his true motive. (Gerstenfeld, 1992, p. 269)

“For criminal conduct to constitute a hate crime, it must be motivated by prejudice
and there must be a causal relationship [italics in orginal] between criminal
conduct and . . . prejudice.” (Jacobs & Potter, 1998, p. 21)

Implicit in this criticism are issues of definition (What is prejudice? Is it
intent, motive, or both?), questions about measurement, and concern about ways
in which causal relationships between internal states and behavior are determined.
This includes concerns about the propriety of using motive to determine crimi-
nality and the possibility or impossibility of assessing motive.

Prejudice, Hatred and Bias: Definitional and Measurement |ssues

Motivation or intent. Criminal law traditionally concerns itself with mens
rea (literally, the reason for which one acts, the conscious intent) in assessing
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culpability. For example, the conscious intent of a person who breaks into a bank
is to stea money. His underlying motivation might be to buy drugs (motive:
getting high) or to help out his aged grandmother (motive: family loyalty)
(example taken from Morsch, 1991). However, the motive is irrelevant as far as
the determination of whether a crime has occurred (although it might conceivably
be taken into account at sentencing). Morsch (1991) makes the argument that
because hate crimes require a determination of motive (“why a perpetrator acted,
not for what purpose or with what intent”) and because motive is “inherently
subjective, entirely within the contents of an individua’s mind,” (p. 659) hate
crime laws are untenable.

Hurd, in congressional testimony (Hate Crimes Violence, 1999), makes a
similar argument. Intent has, as its object, a perceived good. “To act so as to get
money, or so as to subject another to sexual intercourse, or so as to kill someone
is not (necessarily or intrinsically) to act on an emotion—it is rather to act so as
to obtain what one perceives as a future good”. In Hurd’s view, the mens rea of
hate crimes is uniquely motivational, and the motive is an emotiona state.
“Inasmuch as hatred is an emotion [italics in original] and bias is a disposition to
make false judgments, both hatred and bias are quite different from the motiva-
tions with which defendants act when committing specific intent crimes.” Hurd
considers the emotion of hate and disposition of bias to be “ dispositions possessed
over time,” for example, (in her view) “standing character traits,” and concludes
that therefore hate crime laws incorrectly criminalize vicious character traits as
opposed to criminalizing certain goals or reasons for action.

In hate crime cases, however, intent and motivation have a much closer
correspondence than that acknowledged by Hurd (1999) or Morsch (1991).
Perpetrators may indeed commit hate crimes to achieve a particular future goal
rather than to express an emotion, much as a thief steals to achieve a particular
future goal rather than to express an emotion. For example, hate crimes may be
committed to achieve a perceived future good, whether that is sending a message
or discouraging in-migration of a particular group. Buford Furrow attacked a
Jewish day-care center intending to send a message to all nonwhites and Jews.
Umemoto and Mikami (2000) quote a member of the Loquitos gang explaining
why the gang attacks African Americans who come into its neighborhood: “ Three
[murders] ain’'t that much . . . Believe me, there should be a lot more dead ones.
They know if they come into our neighborhood they better get the f--- out-

.. .there ain't no blacks here and there never will be.” The statements made by
perpetrators in these examples appear to satisfy Hurd’ s definition of intent, that is,
acting “so as to obtain what one perceives as a future good.” Watts (2001) has
pointed out that in his research of German xenophobes, a strong theme is their
goa of expulsion of foreigners from Germany. He also makes the point that
“when the [German] government reacted by moving foreigners or changing laws,
[the xenophobes] felt they had achieved part of their desired future good” (Waitts,
personal communication, October 2, 2001). These notions of future good may, to
some eyes, be distasteful and illusory, but that does not mean they are not intent
in the eyes of the law.

Lawrence (1999), citing Dresder (1987) and the Model Penal Code (Amer-
ican Law Institute, 1985), suggests that intent describes the mental state provided
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in the definition of an offensein order to assess the actor’ s cul pability with respect
to the elements of the offense.

The mental state that applies to an element of the crime we will call “intent,”
whereas any mental states that are extrinsic to the elements we will call “motiva-
tion.” The formal distinction, therefore, turns entirely on what are considered to be
the elements of the crime. What is amatter of intent in one context may be a matter
of motive in another [italics added] (Hate Crimes Violence, 1999).

In a hate crime, the two concepts, intent and motivation, are virtualy the same.
For example, a bias-mativated perpetrator who assaults an African American may
possess “amens rea of purpose with respect to the assault along with amotivation
of racial bias’ or may possess “afirst tier mens rea of purpose with respect to the
paralel crime of assault and a second tier mens rea of purpose with respect to
assaulting this victim because of hisrace” (Hate Crimes Violence, 1999). In either
case, the situation describes a crime that could be penalized under hate crime
statutes.*

The role of emation in hate crime law. There are two issues implicit in
Hurd's (1999) objection that “the mens rea requirement for hate or bias crime
liability is an emotional state, not a reason for which one acts’ (Hate Crimes
Violence, 1999) One issue is whether the presence of a particular emational state
is necessary in order to define a crime as hate-based. A second, related issue is
whether hate crime laws are unique in consideration of the emotional state of the
perpetrator.

With regard to the first issue, the presence or absence of the emotion of hate
is a poor criterion by which to define hate crimes. In a sense, “hate crime” is a
misnomer, as many types of crimes involve hatred for the victim (although many
do not, such as murders committed in the course of a robbery. The robber may
have no particular feeling toward the victim other than a desire to not get caught.)
Some perpetrators may plan and carry out hate crimes with little affective arousal.
The absence of the emotional arousal characteristic of anger is most clearly
evident in the case of psychopathic perpetrators. Psychophysiological monitoring
of psychopaths indicates that they show decreased electrodermal responsiveness,
less facial expression, the absence of affective startle modulation, and a higher
likelihood of no startle reflex relative to nonpsychopaths (see, e.g., Herpertz et al.,
2001).

Other perpetrators may commit hate crimes to experience the thrill, much as
acts of vandalism or reckless driving may be committed for the thrill. The intent
to act in such away to experience that thrill isintrinsic to the crime. The emotion
of hate, as defined by the presence of the physiological arousal characteristic of
anger, may not be prominent relative to the more cognitive and deliberative

Perhaps a close analogy to the intent issue in hate crime law is the intent requirement in
stalking law in the state of California. In California, stalking can be charged as a felony. According
to Cal. Penal Code 8 646.9 (2002), “Any person who willfully, maliciously, and repeatedly follows
or harasses another person and who makes a credible threat with the intent to place that person in
reasonable fear for his’her safety or the safety of his/her family, is guilty of the crime of stalking”
[italics added]. As occurs in hate crime laws, criticisms of constitutional vagueness regarding the
issue of intent have been raised, and the validity of the penal code has been upheld.
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process of victim selection based on the latter’s membership in a despised group.
Some have preferred the term bias-motivated crime. A changein terminology may
be inconvenient but perhaps should be considered carefully.

Setting aside the points made above, consideration of the perpetrator’s emo-
tion is not unique to hate crime laws. Provocation doctrine, which has its origins
in English common law, originaly allowed reduction of a murder charge to
manglaughter if the offender demonstrated that he responded in hot blood to an
affront to hishonor. The four accepted categories of affront included, for example,
grossly insulting assault and catching another man in adultery with one’'s wife
(Sing, 1999). Currently, provocation doctrine may be applied when four condi-
tions are met: “(1) There must have been adequate provocation. (2) The killing
must have been in the heat of passion. (3) It must have been a sudden heat of
passion—that is, the killing must have followed the provocation before there had
been a reasonable opportunity for the passion to cool. (4) There must have been
a causal connection between the provocation, the passion, and the fatal act.”
(Perkins & Boyce, 1982, cited by Mison, 1992, p. 140).

These distinctions are reflected in the law, in which first-degree murder
includes malice aforethought, and manslaughter includes provocation or extreme
emotional disturbance. Extreme emotional disturbance may mitigate murder when
loss of control occurs that might be experienced by a reasonable person in that
situation. According to the Model Penal Code

it is clear that...some external circumstances must be taken into account.
Thus. . . shock from traumatic injury, and extreme grief are all easily read into the
term “situation” . . . it is equally plain that idiosyncratic moral values are not part
of the actor’ s situation. An assassin who kills apolitical |eader because he believes
it is right to do so cannot ask that he be judged by the standard of a reasonable
extremist.” (Model Penal Code and Commentaries, 1985, 210.3)

In the case of homicide, therefore, the emotional state of the perpetrator may
have significant implications for determination of the charge. In provocation or
extreme emotional disturbance cases there is an examination of the mental and
emotional state of the perpetrator, based on the evidence—in fact, emotiona state
is even more central to the definition of acrime under the rule of provocation than
emotiona state is to the definition of a hate crime.

Bias in victim selection. The mens rea in hate crimes is, in fact, the intent
and goal of selecting particular victims because of group membership. Regardless
of whether the emotion of hate is experienced during a hate crime, the choice of
victim is a deliberate process, supporting Lawrence's (1999) point of a mens rea
of purpose in victim selection. Evidence of planning, discussed below, would
reinforce this point. Victim selection based on group membership isthe issue, and
selection implies choice and cognition. The emotion of hate is not central to the
determination that a hate crime has been committed. Furthermore, laws defining
hate crimes typically refer to biasin victim selection and are silent on the topic of
perpetrators subjective experiences of hate. For example, the Ralph Civil Rights
Act (1976), provides that

itisacivil right for a person to be free of violence or its threat against the person
or hisor her property, because of aperson’srace, color, religion, ancestry, national
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origin, political affiliation, sex, sexua orientation, age or disability or position in
a labor dispute, or because a person is perceived to have one or more of these
characteristics. (Mikkelson, 1999)

Similarly, California's penal code provides additional punishment for felonies
committed because of a victim’'s race, color, religion, etc., or because the victim
is perceived to have one or more of these characteristics (Penal Code §1170.75)
and provides “a death penalty or sentence of life in prison without possibility of
parole for murder because of the victim's race, color, religion, nationality or
national origin” (Penal Code § 190.2(8)(16)).

Measurement. As can be seen, the legal questions regarding intent versus
motive in hate crime laws are complex. As a measurement issue, however, the
assessment of intent and of motive are similar insofar as both require inference of
internal processes. In the behavioral sciences, the issue of accurate measurement
is a fundamental domain of study.

There is controversy not only about how concepts should be measured and the
precision of those measurements, but there is also considerable controversy over
the meaning of the constructs themselves. Intelligence, for example, as a concept
or psychological construct, has no universally agreed upon definition among
psychologists and educators. The measurement of intelligence is correspondingly
problematic. (Green, 1992, p. 173)

By definition, abstract psychological constructs such as intelligence, preju-
dice, bias, or hatred are not directly observable. Rather, they must be inferred
based on valid and reliable methods. There are various ways to do so. These
include formal psychological testing (see, e.g., Anastasi & Urbana, 1997), as well
as behavioral observation, verbal reports of participants, or examination of archi-
val records and behavioral traces (Sullaway & Christensen, 1983). Prejudice as a
psychological construct has been measured, predominantly, via psychological
tests. The use of psychological testing to assess prejudice as an attitude or trait has
been summarized by Dunbar (1995). Among the tests commonly used are scales
to measure anti-Semitism (Selznick & Steinberg, 1969), homosexua bias
(Wright, Adams & Bernat, 1999), and anti-Black racism (McConahay, 1986;
McConahay, Hardee & Batts, 1981). Other measured constructs include blatant
and subtle prejudice (Pettigrew & Meertens, 1995) and subtle racism against
Blacks (Duckitt, 1991). However, many of these measures are vulnerable to
self-presentation bias—in other words, the purpose of these measures may be
transparent to the test taker, who may shape his or her responses to create a more
acceptable presentation.

Another approach to the measurement of prejudice has been more unobtrusive
in orientation. Harrison Goughs's (1951) studies of prejudice resulted in the
creation of the Pr scale, consisting of items taken from the MMPI. The items,
derived from a criterion-referenced keying strategy, reflect characteristics of
anti-intellectuality, cynicism, pessimism, misanthropy, rigidity, dogmatism, dis-
content, and feelings of estrangement. Gough found significant correlations be-
tween prejudice scores and measures of anti-Semitism (Gough, 1951) and be-
tween prejudice scores and intolerance (Gough & Bradley, 1993). Recent research
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strongly supports the construct and criterion validity of this scale (Dunbar, 1995;
Dunbar, Saiz, Stela & Saez, 2000).

Another unobtrusive methodology is the Implicit Association Test (IAT),
which was developed to tap automatic, learned, hidden stereotypes that may
bypass conscious awareness (Devine, 1989; Fazio, Jackson, Dunton & Williams,
1995; Fazio, Sanbonmatsu, Powell & Kardes, 1986). The degree of relationship
between IAT-measured attitudes and behavior is, however, disputed (see, e.g.,
Karpinski & Hilton, 2001, & McConnell & Leibold, 2001).

Behaviorally oriented psychologists offer a different set of measurement
techniques. Within abehavioral framework, “the concept of personality represents
a high level abstraction, which is nothing more than the sum total of the
individual’s behavior” (Goldfried & Davison, 1976, p. 10). Therefore, the focus
of a behavioral psychologist is operationalizing the construct of interest in terms
of observable events, rather than attempting to infer unobservable constructs or
traits. For example, parents may describe a problem child as defiant. A behaviora
analysis would start by operationalizing the abstract trait of defiance in terms of
specific, measurable, observable behaviors, such as cursing at a parent, failing to
comply with a request, etc. A child described as mean would be monitored for
specific behaviors including hitting others, breaking others' toys, etc. (Patterson,
1975).

Behavioral methods of measurement may include verbal (participant) report
(in which participants report on their own and their peers’ behavior) and behav-
ioral observation (including ratings by trained observers of observable and defin-
able behaviors captured live, on videotape or audiotape). Finally, archival records
and behavioral traces may be used. These data are not generated for the benefit of
the investigator, and may include, for example, “Court records of births, mar-
riages, and divorces, personal diaries and letters, or patterns of carpet wear in the
house” (Sullaway & Christensen, 1983, p. 119).

Determination of Causal Relationships

Prejudice as atrait or attitude has been measured reliably using psychological
tests. However, the presence of prejudice is not illegal, and such measurement
techniques have little to tell us about the specific intent or motivation of an
offender at the time of acrime. If prejudice or biasisto be determined insofar as
it motivates or shapes criminal behavior, behavioral techniques are more appro-
priate and are quite compatible with the means routinely used by law enforcement
agencies and the legal system to infer motives from various behaviors and
behavioral traces. For example, the law “punishes seemingly similar conduct
more severely based on an offender’s motive. If a person enters a building to
commit another crime whileinside, it is burglary. If not, it is criminal trespass—a
less serious offense” (Levin, 1999, p. 12). The motive is determined using
behavioral traces, that is, evidence, such as the presence of tools to break into
locked cabinets, a bag to carry the stolen goods, etc.

Similarly, the legal distinction between first- and second-degree murder is
made based on the assessment of a suspect’s motive and planning. These con-
structs (motivation and planning) might be operationalized as, for example, a
witness's observation of the suspect staking out the victim's house, records
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indicating purchase of a weapon by the suspect in the week before the murder, a
diary detailing the suspect’s planning, etc. A behaviorally trained psychologist
would identify these as “archival data and behavioral traces.” Law enforcement
and judicia personnel would refer to these data as evidence and infer motive or
intent, accordingly.

When the Hate Crime Statistics Act of 1990 was passed, the FBI’s existing
Uniform Crime Reporting (UCR) Program was given the task of developing and
implementing a hate crime data collection system for its voluntary law enforce-
ment agency participants. The system collects information about the type of
motivating bias, the nature of the offense, and victim and offender characteristics.
According to the FBI report, “Hate crimes are not separate, distinct crimes, but
rather traditional offenses motivated by the offender’shias. . . hate crime datacan
be collected by merely capturing additional information about offenses already
being reported to UCR” (Federal Bureau of Investigation, 19994, p. 1). Hate crime
data are collected for 11 offense categories, including crimes against persons
(murder and nonnegligent manslaughter, forcible rape, aggravated assault, simple
assault, and intimidation), and crimes against property (i.e., robbery, burglary,
larceny-theft, motor vehicle theft, arson, and destruction, damage/vandalism of
property).

The determination of motive or intent is a central organizing principle for the
UCR system. The Crime Classification Manual (CCM) of the FBI's National
Center for the Analysis of Violent Crime (Douglas, Burgess, Burgess & Resdler,
1992) categorizes eight index offenses on the basis of perpetrator intent and
motivation. (Index offenses are those that are focused on by the National Crime
Survey and tracked by the FBI and the U.S. Department of Justice, and include
murder, rape, robbery, assault, personal larceny, burglary, household larceny, and
motor vehicle theft.) The authors of the CCM decided “to base the classification
on the primary intent of the criminal” [italics added] (p. X). The manual appears
to use the terms intent and motive interchangeably.

The CCM describes a mativational model and a methodology to assess
criminal motives based on forensic evidence. “ (1)t becomes apparent that a blend
of mativations inspire many violent crimes. . . . The approach taken in the CCM
for multiple motives is to classify the offense according to the predominant
motive” (pp. 6-7). (see Douglas et al., 1992) For example, extremist homicide is
a murder “committed on behaf of a body of ideas based upon a particular
political, economic, religious or social system” (p. 104). Political killings are
motivated by doctrines or philosophies, religious homicide is motivated by “a
fervent devotion to . . . system of beliefs. ..” (p. 104), and socioeconomic killing
is“dueto an intense hostility and aversion toward another individual or group that
represents a certain ethnic, social, or religious group” (p. 104). In the context of
such a concerted effort by the FBI to classify crimes based on perpetrator motive
and intent, criticisms of hate crime legislation that claim the impossibility of
assessing motivation are weakened.

With regard to the concern that it is impossible to determine if hate motives
cause a crime, it should be noted that social science research acknowledges the
impossibility of proving causal relationships in the absence of a controlled
experimental paradigm in which potentially causal variables can be manipulated.
In naturalistic observations of behavior, cause can only be inferred. However, this
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isastrue of determining motivation for first-degree murder asit isfor determining
motivation for a hate crime. It is unrealistic to expect a higher standard of proof
of causation for hate crimes than for other criminal conduct.

The challenge lies in the establishment of valid and reliable methods to
determine the types of forensic evidence consistent with hate-based motivation.
According to FBI data-collection guidelines (1999a),

“Because of the difficulty of ascertaining the offender’ s subjective motivation, bias
is to be reported only if investigation reveals sufficient objective facts to lead a
reasonable and prudent person to conclude that the offender’'s actions were
motivated, in whole or in part, by bias.” [italics added] (p. 4)

The utility of hate crime statutes depends, in part, on the ability of law enforce-
ment agencies to operationalize hate-based motives so that biaghate-motivated
criminal behavior can be described in specific and measurable ways (see, e.g., the
1998 recommendations of the International Association of Chiefs of Police). For
example, police officers may be trained to look for the use of hate speech, hate
propaganda, and expressed intent (verbal behavior). These pieces of evidence
allow inference of hate as a motive for the criminal act.

There is some evidence that the absence of any competing more typical
criminal motivations, such as theft, characterizes many hate crimes. Preliminary
data exist concerning the associations between hate-motivated crime and material
gain. In Los Angeles County, researchers working with the Criminal Conspiracy
Section of the Los Angeles Police Department (LAPD) are attempting to profile
the behavioral and community correlates of hate violence. Of al the reported hate
crimes in Los Angeles County from 1994 to 1997, more than 80% were not
related to material gain asinferred by an absence of theft or robbery or alternative
motivation. In other words, the sole apparent motivation was aggression against
a member of the selected outgroup. Based on case-by-case analysis of crime
reports written by arresting officers, in 74% of the hate crime incidents there was
no provocation by the victim, and the victim was usualy (76% of the time) a
stranger to the perpetrator. These factors, in the absence of material gain, would
seem to eliminate other possible common criminal motivations such as desire for
revenge, persona provocation, robbery, and so on (Dunbar, Quinones, & Creve-
coeur, in press). Similarly, in a study of convicted bias-homicide offenders
(Dunbar, Sullaway & Krop, 2000) only 1 of the 46 murders was even partialy
motivated by material gain.

Thesefindings, if confirmed by additional research, are material in responding
to one of the criticisms of hate crime legidation, that is, determining whether a
victim was selected for his or her “symbolic” versus “actuarial” status (Berk,
1990). For example, is a gay man targeted because of his sexual orientation per
se, or because gay men are assumed to be easy targets, who may carry cash and
may be reluctant to report the crime? (example from Berk, 1990). In the former
case, sexual orientation is the raison d’ étre for the crime. In the latter case, sexual
orientation is nothing more than a marker for an easy robbery victim, and the
selection of the victim is seemingly more motivated by greed than by hate. When
there is no material gain to the perpetrator and no other evident source of motive,
it would seem possible to gauge with greater certainty the role of bias motivation.
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Punishment of |deas and Attitudes in Violation of First
Amendment Rights

“Is *hate’ to stand for a very specific idea or belief, or set of beliefs, with a
very specific object or group of objects? Then waging war against it is almost
certainly unconstitutional” (Sullivan, 1999). “Governor George Pataki signed a
bill that imposes sterner sentences on criminals who go after their victims on the
basis of race, religion, sexual orientation or age. . . . What is being punished most
severely is impure thought: bigotry” (Haberman, 2000, p. B4).

Attitudes and Behavior

Criticisms of hate crime statutes are sometimes flawed by conceptual confu-
sion between attitudes and behaviors. For example, in his argument against the
addition of extra penalties for hate crimes, Sullivan (1999) discusses the impos-
sibility of eradicating hate and mingles discussion of the historical persistence of
prejudicial attitudes with discussion of the futility of added penalties for hate-
based criminal behavior. Similarly, Hurd (Hate Crimes Violence, 1999) believes
that hate crime laws penalize having certain emotions, and that hate crime
legislation that punishes persons for vicious character traits is “a dangerous and
illiberal role for the State to take.”

It is a conceptual error to cite (as does Sullivan (1999), above) the intracta-
bility of hate and prejudice and the difficulty or impossibility of eradicating it as
rationales to discount the need for added penalties for crimesin which victims are
selected by membership in a hated group. Some have argued that prejudice is
inevitable given ordinary categorization processes in cognition (Billig, 1985; Ehrlich,
1973; Hamilton, 1981; Tafd, 1981). Also, hate for particular outgroups may aways
be with us, however, emotions and attitudes® are not identical to behavior.

In fact, the psychological literature that concerns itself with the study and
measurement of attitudes suggests that associations between attitudes and behav-
iors are frequently weak (Ehrlich, 1973). Distinctions are made between knowl-
edge of cultural stereotypes, endorsement of cultural stereotypes, and prejudice
displayed in observable behavior (Devine, 1989). The individual with measurably
high prejudicial beliefs and attitudes may have absolutely no history of aggressive
or criminal prejudicial behavior and extremely low probability of future engage-
ment in such. Many, if not most people who hold what might be considered
prejudiced feelings, attitudes, and beliefs will no more act on those feelings,
attitudes, and beliefsin any criminal way than they would hold up a convenience
store.

It would seem to be commonsense that most individuals with prejudicial
attitudes and feelings against a particular outgroup are highly motivated to

2Attitudes have been described in avariety of ways in the psychological literature but generally
are considered to be evaluations of people, issues, and objects. The tripartite theory of attitudes
suggests three aspects: the cognitive (what you think about the object, person, or issue), the affective
(how you feel about the object, person, or issue) and the behaviora (how you act or react to the
object, person, or issue). This theory has been challenged, as some attitudes do not include al three
components, and furthermore, the three components may not be consistent with each other (Fiske
& Taylor, 1991; Zanna & Rempel, 1988).
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withdraw from and avoid any contact with members of the perceived outgroup
(Sullaway & Dunbar, 1996). This position was taken by the Pennsylvania Supe-
rior Court in response to a defense strategy in which feelings of disgust toward
leshians was offered as a murder defense: “A reasonable person would simply
have discontinued his observation and left the scene” (Commonwealth v. Carr,
1990). In support of this, studies have found that once the proportion of Blacks in
predominantly White neighborhoods reaches 25%, White flight accelerates (Clark,
1993; Galster, 1990; Ottensmen & Gleeson, 1992). White flight is arguably a
more common type of response to integrated neighborhoods than firebomb-
ing—and White flight is not a criminal offense, regardless of the motivation or
ideology of those moving away.

In contrast, evidence from the Los Angeles County Human Relations Com-
mission suggests that many convicted perpetrators of hate crimes are career
criminalswho seek to engage with the object of their hate in an aggressive manner
rather then avoid the objects of their disdain (Dunbar, King, & Umemoto, 1999).
For example, anecdotal observation by police and community-based organizations
suggests that the gay bashing that occurs in West Hollywood (a predominately
gay area of Los Angeles County) is frequently perpetrated by individuals who
don't live there—and who must drive significant distances from their homes with
the specific intent of hurting someone who is or who appears to be gay. During
adrive of 30—60 min duration (not unusual in Los Angeles), the “heat of passion”
may cool, but deliberate intent does not. Research to investigate the validity of
this anecdotal observation by using the assailants' home addresses, the location of
the crime, and calculating the driving distance to the crime scene is currently
being conducted in Los Angeles County.

Protected Speech as Evidence

Hate crime statutes penalize the behavioral enactment of hate beliefs, atti-
tudes, and feelings, as manifested by the selection of a victim(s)/target(s); such
statutes do not penalize hateful beliefs and emotions per se. If a prejudiced
individual wishes to express his or her beliefs in a public setting, the law has
supported his or her right to do so. In 1977 the U.S. Court of Appealsin Chicago,
citing protected speech, overturned a lower court ruling, thereby allowing a Nazi
march in Skokie, Illinois. In Smith v. Collin (1978), the Supreme Court refused to
deny the order of the Chicago Court of Appeals. Hate sites exist on the Internet,
and books advocating racial violence (such as the Turner Diaries [MacDonald,
aka Pierce], 1978) are published and are considered protected speech. According
to a Supreme Court ruling, “offensiveness is insufficient basis to punish speech”
(Texas v. Johnson, 1989).

In RA.V. v. City of . Paul (1992), a White juvenile burned a cross inside the
fenced yard of an African American family. Among other charges was one under
a “fighting words” ordinance, which the juvenile challenged. “Fighting words”
refersto “conduct which itself inflictsinjury or tendsto incite imminent violence”
(In re Welfare of S.L.J., 1978). The U.S. Supreme Court found that the “fighting
words’ ordinance was invalid because it prohibited otherwise permitted speech
solely on the basis of the content of the speech. The court found that the St. Paul
ordinance created content discrimination because it proscribed only certain fight-
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ing words that insult or provoke violence on the basis of race, color, creed,
religion or gender, and not “fighting words in connection with other ideas—to the
basis of political affiliation, union membership, or homosexuality ...” (Noel,
2000).

In People v. Superior Court (Aishman) (1995), defendants were convicted of
assaulting a trio of Mexican men. One defendant’ s statement that he was “hitting
home runs with Mexicans” and another defendant’s tattoos which included a
swastika and the phrase “Thank God I'm White,” were used as evidence to
support hate crime charges, even though the defendants alleged that their consti-
tutional rights of free speech were thereby violated. The court accepted the state’s
construction that this evidence helped demonstrate that the attack was because of
the ethnicity of the victims. In this case, speech was used as evidence, and not
itself prosecuted under crimina statutes.

This hypothetical example clearly makes this distinction: A young man tells
his friends he plans to drive to a predominantly gay area of town “to get some
fags.” He assaults a (presumably) gay individual with a baseball bat, steas
nothing, and follows up the attack with spray-painted directivesto “kill fags.” The
crime, assault, occurs in a context of hate motivation and specifically expressed
intent to select and hurt a person perceived as gay. Evidence includes hate speech
and evidence of planning (“get some fags'), hate propaganda (spray-painted
graffiti), and the absence of an aternative competing motive such as theft. This
evidence would make the crime éligible for the application of penalty enhance-
ments. (Note that in this example motivation and intent appear inextricably linked,
per Lawrence' s 1999 argument.)

Equivalence of Hate Motivation to Other Criminal Motives

Critics have charged that hate crime laws are “unnecessary, unfair and
unconstitutional” because prejudice is “no more morally reprehensible than other
criminal motivations like greed, power, lust . . . etc.” (Jacobs & Potter, 1998, pp.
79-80). Why should penalties be added to hate crimes when a person killed in a
hate crime s just as dead as a person killed for reasons of greed? Furthermore, do
hate crime laws create a special class of victimswithout justification?*. . . another
problem with the legidation is that it creates different classes of victims, thus
bending the concept of equal protection under the law” (Haberman, 2000, p. B4).

Perhaps prejudice is no more morally reprehensible than any number of other
criminal motivations. However, there is preliminary evidence that hate crimes do
differ from other crimes in the degree and type of violence. Also, psychological,
criminological, and sociological research suggests that hate crimes may create
greater harm for the victim and the community at large compared with other types
of crimes. These types of factors have historically been taken into account by the
criminal justice system in determining punishment.

Type and Degree of Violence

Crimina behaviors motivated by hate toward a particular class of people
appear to be qualitatively different from other comparable criminal acts. Accord-
ing to FBI data, there is not a strong correlation between hate crimes and total
index crimes, nor between total hate crimes and total violent crimes, suggesting,
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if valid, that “hate crimes appear to have their own uniqueness, trends, distribu-
tions and might not be inferred from Uniform Crime Report (UCR)® index
crimes.” The variable “total U.S. hate crimes’ correlates only .085 (p = .000)
with “total violent crimes,” and does not correlate at all with “total index crimes’
or with “total property crimes’ (r = —.0115, p = .633 andr = —.035, p =
.144, respectively (Akiyama & Nolan, 1999, p. 8).

A summary of hate crime data from 1997 to 1999 (using the NIBRS records;
Strom, 2001) showed that hate crimes were more likely to be crimes against
persons (60%) than crimes against property (38%). In contrast, of al NIBRS
offenses reported during this time, about 20% involved a violent offense as
opposed to a property crime. According to an analysis using UCR data (Akiyama
& Nolan, 1999) between 1992 and 1996, approximately 90% of hate-based crimes
against persons were assaults, compared with approximately 20% of UCR crimes.
When examining the percentage of assaults that were aggravated, 45% of hate-
motivated assaults versus 30% of UCR assaults were aggravated assaults. (An
assault is considered aggravated based on the presence of aweapon and the degree
and extent of injury.)

However, there are significant problems with the FBI database, as discussed
in some depth by McDevitt et a. (2000), and elaborated upon later in this article,
limiting the confidence that can be placed in Akiyama and Nolan’s (1999)
conclusions.

According to some researchers (Levin & McDevitt, 1993), hate crimes are
more likely than crimes in general to involve multiple offenders, to cause injury,
and to require hospitalization. This increased harm appears to be recognized by
police officers. In a mail survey of 2,657 law enforcement agencies administered
as part of alarger study (McDeuvitt et al., 2000), police officers overwhelmingly
agreed that “Given similar assault/vandalism cases, bias assault/vandalism is
generally more serious than non-bias assault/vandalism” (eighty-five to 90% of
respondents agreed or strongly agreed with this statement).

Anecdotal reports and some empirical evidence suggest that attacks against
gay men and leshians are particularly violent relative to assaults in general. A
1999 report by the National Coalition of Anti-Violence Programs showed that
even as antigay attacks in the United States decreased by 4% (over a 1-year
period), assaults became more violent: A 71% rise in assaults and attempted
assaults using guns, and a 47% rise in the use of bats, clubs, and other objects
were reported for this period (IInytzky, 1999). It is not clear if thisis a genuine
increase or reflective of improved reporting. Similar findings were reported by
Comstock (1991), Kiel (1965), and Miller and Humphries (1980). Of course, we
do not know how representative these reports are, as many attacks may go

3The Uniform Crime Report (UCR) is a city, county and state law enforcement program that
provides a nationwide view of crime based on statistics submitted by law enforcement agencies
throughout the United States. Eight specific crimes are identified for reporting: murder and
nonnegligent manslaughter, forcible rape, robbery, aggravated assault, burglary, larceny-theft,
motor vehicle theft, and arson (Federal Bureau of Investigation, 1999a). The UCR system collects
summary information on arrests and crimes reported to the police. The National Incident-Based
Reporting System focuses on each individua criminal incident. It alows for the collection of
detailed information about crime victims, offenders, and other circumstances of the crime.
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unreported by victims (Herek, Cogan & Gillis, 2002). If true, however, it would
suggest that hate crimes are qualitatively different than crimes in general.

Type of Criminal Who Commits Hate Crimes

Instrumental versus reactive violence. Cornell et a. (1996) hypothesized
that those who commit instrumental violence can be distinguished from those who
commit reactive violence. Instrumental violence is goal directed and relatively
purposeful, and frequently targets strangers and acquaintances as opposed to
intimates. A planned robbery is an act of instrumental violence. Reactive violence
occurs in response to frustration and hostility, triggered for example by a per-
ceived threat or provocation (see Berkowitz, 1993, for a review). A fight that
breaks out between drunken men in a bar is an instance of reactive violence.

The distinction between instrumental and reactive violence may be useful in
considering different types of hate crime offenders. In general, instrumental
offenders have been found to be reliably distinguishable from reactive offenders
based on violent criminal behavior and level of psychopathy, independent of the
extent of prior criminal record, age, race, or length of incarceration (Cornell et al.,
1996). (Psychopathy refers to “a cluster of personality traits and socially deviant
behaviors: a glib and superficial charm, egocentricity, selfishness, lack of empa-
thy, guilt and remorse, deceitfulness and manipulativeness, lack of enduring
attachments to people, principles or goals, impulsive and irresponsible behavior,
and a tendency to violate explicit social norms’ [Hare & Hart, 1993, p. 104], and
isagood predictor of violence and recidivism [Salekin, Rogers, & Sewell, 1996].)

An areain which little research has been conducted to date is the examination
of the association, if any, between instrumental aggression and bias motivation.
Specifically, is there greater preplanning and goal -directedness as the degree of
bias motivation increases? In a sample of 58 convicted bias criminals in Los
Angeles County, a positive relationship was found between bias indicators and
instrumental aggression; furthermore, instrumentally aggressive bias offenders
appeared to be solely in pursuit of social dominance rather than monetary or other
material gain (Dunbar, Quinones, & Crevecoeur, in press). Dunbar, Sullaway and
Krop (2000) examined 46 convicted murderers who had shown bias motivation.
Seventy-nine percent of these murders were instrumental in nature. The greater
the bias component to the homicide, the more likely there was preoffense planning
of the crime.

In McDevitt et a’s (2002) typology of hate crime perpetrators, the mission
offender (the type most committed to a bias ideology) commonly uses weapons
such as baseball bats or guns. The presence of weapons suggests some degree of
instrumentality or preplanning. Similarly, the most common type of hate crime
perpetrator found by McDevitt et al., the thrill offender, aggresses against victims
on the victim's turf: “In 91% of these thrill motivated cases, the perpetrators
reported having left their own neighborhood to search for a victim in a gay bar,
atemplein another part of town, or aminority neighborhood” (p. 307). Again, this
is consistent with the notion that hate crimes are frequently instrumental in nature.

More study is needed to determine if strength of bias motivation is positively
correlated with instrumentality. Such a relationship has significant implications
for level of violence, recidivism risk, and possible rehabilitation.
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Increased Victim Trauma

Psychological trauma. There is evidence that the psychological impact on
the victim differs between hate-motivated and nonhate-motivated assaults. Vic-
tims of violent hate crimes may be more severely traumatized than victims of
comparably violent nonhate-based crimes. Herek, Gillis and Cogan (1999) com-
pared psychological distress suffered by gay men and lesbians after a bias crime
versus distress suffered by gay men and lesbians after a nonbias crime of
comparable violence. Subjects who were recent victims of hate crimes suffered
greater psychological distress than subjects who were recent victims of nonbias-
motivated crimes. After 5 years, subjects who had experienced a bias-motivated
assault reported significantly greater levels of depression, traumatic stress, anxi-
ety, and anger than did subjects who experienced nonbias-motivated assaults.
Subjects who were victimized in a bias crime appeared more likely to “regard the
world as unsafe, to view people as malevolent, to experience a relatively low
sense of personal mastery” (p. 949) compared with other subjects. According to
Herek et al., there is some evidence that it may take longer to recover from a hate
crime than from a comparable nonhate crime.

Weiss, Ehrlich and Larcom (1991-1992) found that hate crime victims
reported, among other behaviors, “trying to belessvisible” and moving to another
neighborhood. McDevitt (1999) cites data in which victims of assault (bias- and
nonbias-motivated) were assessed one year after the crime was committed against
them. Victims of bias assault reported significantly greater nervousness, anger,
intrusions (“thinking about it when didn’t want to”), and difficulty concentrating
at work, compared with victims of nonbias motivated assaults.

There are possible theoretical explanations as to why victims of hate crime
attacks may experience greater psychological trauma. Janoff-Bulman (1979) has
distinguished between behavioral self-blame and characterological self-blame.
Briefly put, crime victims in general suffer psychologica distress because the
comforting illusion of personal invulnerability, of the world as a reasonable and
somewhat predictable place, is shattered. Behavioral self-blame is a means to
re-establish a sense of control by attributing the event (correctly or incorrectly) in
some degree to one's own behavior, which implies the ability to prevent a
reoccurrence of the event. A rape victim engaged in behaviora self-blame
concludes “well, | shouldn’t have been out walking at night,” or “I knew | needed
to have better security for my home.” In contrast, characterological self-blameis
esteem-related. The cause of the event is attributed to one’'s own character. As
one’s character is not easily modified, thisimplies an uncontrollable risk of future
victimization. A rape victim engaged in characterological self-blame concludes
“this happened to me because | am a bad or weak person.” Behavioral self-blame
has been associated with higher self-esteem and perceived future avoidability of
victimization in rape victims (Janoff-Bulman, 1982), whereas characterological
self-blaming has been a predictor of depression (Janoff-Bulman, 1979) and poorer
adjustment to rape (Hill & Zautra, 1989).

Similarly, Delahanty et a. (1997) found that victims of motor vehicle acci-
dents who had not been responsible for their accidents felt more long-term
distress, more likelihood of post traumatic stress disorder, more intrusive thoughts
at 6-month and 2-year follow ups, and greater fear that an accident could reoccur,
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compared with those who had some responsibility for their accidents. Apparently,
the perception of responsibility allowed a sense of controllability, and those
accident victims who were responsible for the accident perceived that they had the
ability to prevent another accident.

According to this model, it is understandable that victims of hate crime
assaults may experience greater distress relative to victims of assaults in general.
The latter may be able to make some behavioral changes to minimize perceived
future risk. They may even attribute the crime to bad luck, and assume that future
risk for assault is correspondingly low: “1 was just in the wrong place at the wrong
time.” However, if victimization is attributable to race, ethnicity, and so on, these
are as immutable as character. Perhaps victims of hate crimes, who are targeted
specifically because of their membership in a particular group, are less able to
preserve an illusion of control, because the illusion of prevention is not available:
he or she cannot change race, ethnicity, sexual orientation, and so forth, even if
he or she desired to.

Research with women, ethnic minorities, and homosexual samples shows that
attributing an event to discrimination is associated with greater psychological
distress and a sense of less control and mastery (Herek et a., 1999; Ruggiero &
Taylor, 1997). Making an attribution to discrimination in the case of hate crime
is virtually unavoidable for the victim.

Physical trauma. The existing data concerning whether victims of hate
crimes suffer greater physical trauma relative to victims of other crimes are
limited. Previously described FBI data suggested that hate crimes are more likely
(relative to nonhate crimes) to be crimes against persons than against property and
that hate crimes against persons are much more likely to be assaults (Akiyama &
Nolan, 1999). In congressional testimony, McDevitt (2000) reported that his
research in the Boston area showed that victims of hate crime assaults were three
times more likely to require hospitalization than victims of nonhate crime assaults
(Hate Crime Prevention Act, 1998).

There is anecdotal evidence that hate crimes based on sexual orientation “are
unusualy bloody or gruesome” (Winer, 1993). Comstock (1991) quotes a staff
physician at a San Francisco medical center who says that bias-motivated attacks

against gays

“are vicious in scope and the intent is to kill and maim ... Weapons include
knives, guns, brass knuckles, tire irons, baseball bats, broken bottles, metal chains,
and metal pipes. Injuries include severe lacerations requiring extensive plastic
surgery: head injuries, at times requiring surgery, puncture wounds of the chest,
requiring insertion of chest tubes removal of the spleen for traumatic rupture,
multiple fractures of the extremities, jaws, ribs and facial bones. . ..” (p. 46)

Systematic research into this question of greater physical harm to hate crime
victims is needed.

Increased Community Impact

Any violent crime always has multiple victims: the individual(s) directly
harmed, and higher friends and families. A violent hate crime adds another
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victim: the more distally targeted group to which the victim(s) belong(s). When
Buford Furrow shot children in a Jewish day care center in the San Fernando
Vadley in California and subsequently killed a Filipino-American postal worker,
he intended to both harm those he shot and to “ send a message” to all non-Whites
and Jews. According to areport in the Los Angeles Times (O’ Neill, 2000, p. B1)
“prosecutors allege that Furrow told the FBI he was at war with the ‘Jewish
controlled” government, shot Ileto [the postal worker] because he wanted to instill
fear in non-whites, and wished to kill nonwhite law enforcement officers.”
Subsequent to the attack on the Jewish day care center, synagogues and other
Jewish centers felt obligated to increase safety measures to prevent any similar
attacks from succeeding.

When violent hate crimes are not reported to the police, as may be the case
if the victim doubts the police will be sympathetic to him or her, or if the victim
isinterror of the police (asin the case of immigrants from countries where police
are corrupt or otherwise not trusted), the entire community is placed at increased
risk. “ Therealization that one’ s ‘community’ may be targeted because of it’s[sic]
immutable or prominent characteristics slowly erodes feelings of safety and
security” (Boeckmann & Turpin-Petrosino, 2002, p. 209).

Hate crimes may ingtigate retaliatory attacks, further harming communities.
Retaliatory offenses are attacks based on revenge for rea or perceived hate crimes,
and “tend to have the greatest potentia for fueling and refueling additiona hate
offenses’ (McDevitt et ., 2002, p. 309). In andyzing hate crime patternsin particular
sections of New York City, Green, Glaser, and Rich (1998) found a correlation
between anti-Black and anti-White hate crime of .58, “suggesting cycles of attack and
reprisa” (p. 88).

At least one analogue study (Craig, 1999) attempted to study the issue of
vengeance in response to hate crime victimization by exposing subjects to a
videotaped assault in which the race of the perpetrators was varied to reflect
same-race assaults or assaults in which victim and perpetrator race differed.
Viewers emotional and attitudinal responses, including desire for vengeance,
were studied. Unfortunately, the study has significant methodological problems,
most significantly with the videotaped assault, which would not be characterized
as a hate crime according to California state law (the study was conducted in
California). Although differences were found between subjects as a function of
subject race and the video to which they were exposed, it is unclear what
conclusions can be drawn from the study.

Defense Strategies Invoking Psychological Causes

“A prejudiced offender might plea [sic] that he is less culpable [italics in
original] than a ‘cold-blooded’ profit motivated criminal because he was indoc-
trinated by his parents and youthful peers... According to this account, his
prejudice was imposed, not chosen, and should make him a candidate for a lesser
punishment, not a greater one.” (Jacobs & Potter, 1998, p. 81). “One defense
possibility is what one author has termed Racial Paranoia-Induced Delusional
Disorder (RPIDD)” (Gerstenfeld, 1992, p. 272).
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Prgjudicial Indoctrination

Currently there is no evidence that “indoctrination with prejudicial beliefs’
creates hate-based criminal behavior. As discussed above, it would seem more
likely that parental indoctrination of prejudicial beliefs would result in outgroup
avoidance. Aninteresting sociological study of young members of skinhead gangs
suggests that parental (especially paternal) absence and neglect are more likely to
play arole in the adoption of racist beliefs than parental indoctrination (Ezekial,
1995). Hightower (1997) studied the role of childhood background in the devel-
opment of racist attitudes. His findings indicated that racists reported disturbances
in their parental relationships as well as in their ties with peers. They also had
poorer interpersonal skills, poorer internal controls, and reduced cognitive re-
sourcefulness. Turpin-Petrosino (2002) found hate group support among young
people to be associated with prior participation in lawbreaking activities, and in
the case of secondary students, with parental name calling.

Even if it could be demonstrated that hate-based criminal behavior is moti-
vated by beliefs that were inculcated in childhood, it is unclear how that would be
a mitigating factor. Rapists may be indoctrinated by parents or peers to show
contempt for women. Similarly, perpetrators of crimes against federal employees
may be indoctrinated by parents and peersto feel contempt for government. These
supposed causes are not likely to be recognized as decreasing culpability. Indi-
viduals convicted of drunk driving are given enhanced penalties. The possibility
that alcoholic parents raised them is not a mitigating circumstance.

RPIDD

RPIDD is aterm proposed by Tesner (1991) to characterize some hate crime
defense strategies. This“disorder” is compared by Tesner to a delusional disorder
as described in the Diagnostic and Satistical Manual of Mental Disorders (4th
ed.; DSM—V; American Psychiatric Association, 2000) and refers to a delusional
that members of the victim’'s group were dangerous and out to harm the offender.
RPIDD or similar arguments have been made in a limited number of cases. For
example, when Colin Ferguson killed six people in a Long Island train in 1993,
his attorneys, William Kunstler and Ronald Kuby, proposed a “Black rage”
defense, suggesting that “being exposed to racist treatment over a long period of
time drove Ferguson to violence” (Gregory, 1994, p. 143). However, the psychi-
atrists who proposed the term Black rage to refer to long-term adjustments to
racism (Grier & Cobbs, 1968/2000), made it clear (when asked about this defense
strategy) that the term is neither a diagnosis nor a psychosis (Gregory, 1994).

In Commonwealth v. Gilchrist (1989), a black stockbroker fired by his white
employer returned the next day and killed the employer. Mental health profes-
sionals hired by the defense testified that the defendant suffered from “a long-
standing personality disorder that led him to harbor irrational beliefs that he was
being persecuted because he is black,” and that the “stress of being fired,
combined with hisirrational beliefs. . . triggered atemporary psychosis’ (Tesner,
guoting from contemporary news accounts, 1991, pp. 329 & 141). This defense
failed.

The RPIDD “diagnosis’ has no basis in the medical or psychological litera-
ture. Neither a Medline search from 1990 to 2000 nor a search of the PsycINFO
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database (using a variety of search terms) revealed any references to the
“disorder.”

Homosexual Panic

A similar strategy, used in gay-bashing cases, is the homosexual panic (Dahir,
1999; Kelleher, 1999; Toolis, 1997) or gay panic (Black, 1999) defense. The
origins of the notion of homosexual panic appear to be clinical studies from the
1920s by Edward Kempf (Chuang & Addington, 1988). The cases presented by
Kempf were characterized by “both the patient’s terror of her or his attraction to
homosexuality and her or hisfear of heterosexuality” (Kempf, 1920/1976, quoted
by Comstock, 1992, p. 84). Not one of Kempf’s cases displayed physical violence.

According to Glick (1959), homosexual panic is the aversive response of an
individual to a presumed same sex attraction, which is threatening due to the
repressed and latent homosexuality of that individual. “The term should be used
to refer to an acute episodic schizophrenic reaction accompanied by intense terror
based on the patient’ s unconscious wish to present himself as a homosexual object
with the expectation of dire consequences’ (from the abstract). Glick described
situations in which acute homosexual panic was precipitated by “appropriate
sentimental conditions” such as close living quarters with a member of the same
sex, or by aloss or a separation from such a person to whom the individual is
emotionally attached, creating a state of anxiety and panic which may even
include delusions of being controlled or under the influence of the other. “Periods
of introspective brooding, self punishment, withdrawal and helplessness more
accurately describe the acute homaosexual panic than does asingle ‘ passionate’ fit
of brutally beating or killing another person” (Comstock, 1992, p. 87). In light of
this theory, it is interesting that at least one study found that homophobia in
heterosexual men was correlated with sexual arousal to “gay” stimuli, as mea-
sured by penile erection. Nevertheless, the straight “homophobic” group did not
differ from other subjects on a standardized measure of aggression (Adams,
Wright & Lohr, 1996).

The notion of homosexual panic originates in psychoanalytic theory and
depends on analytic theories such as latent homosexuality, repression, uncon-
scious conflict, projection, and displacement. In a 1988 review of the concept of
homosexual panic Chuang and Addington (1988, p. 616) concluded that the term
“should be permanently assigned to the junkyard of obsolete psychiatric termi-
nology.” It is not a mental disorder.

Homosexual Advance

Another defense that references the psychological state of the offender is the
concept of homosexual threat or homosexual advance. This defense proposes that
a sexual proposition by a homosexual provokes understandable reactions of fear
and rage. (Note that this strategy is not the same as claiming self-defense against
perceived risk of death, serious harm, kidnapping or rape.) This defense has been
used successfully, as in Schick v. State (1991). A young man hitched a ride with
the victim. After riding around for some time, the young man asked where he
could obtain a particular sex act, and the driver responded “I can handle that.”
They continued to drive, stopped for cigarettes, then drove to a baseball field and
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voluntarily walked into the shadows together. When the victim attempted to
embrace the young man, the young man kicked and stomped on him, and left him
to die. Before he left the scene, he took the victim’'s money, returned to the car,
and wiped it clean of fingerprints. A homosexual advance provocation was argued
by the defense. The prosecution did not object, and the judge instructed the jury
on voluntary manslaughter—which was the verdict returned by the jury.

Problems With RPIDD, Panic, and Advance Defenses

The psychological defense strategies outlined above—RPIDD, homosexual
panic and homosexual advance—appear to be variations on insanity, diminished
competence, extreme emotional disturbance, or provocation defense strategies.
There are conceptual difficultiesfitting RPIDD, homosexual panic, or homosexual
advance defenses into these categories.

For example, the assertion seems to be that RPIDD and homosexual panic
create such strong impulses as to undermine an offender’s valition, that is, “the
ability to make a choice or determine something” (Black’s Law Dictionary, 2000,
p. 1271). This seems unlikely, as neither RPIDD nor homosexual panic as
described appears to accurately describe the level of impairment required for
insanity or diminished capacity defenses, such as the severe psychopathology
typically found when there is a judicial ruling of incompetence, which includes
disorientation, impaired memory, poor judgment, thought and communication
disturbances, hallucinations, delusions, and bizarre, unmanageable behavior (Ni-
cholson & Kugler, 1991). Neither RPIDD nor homosexual panic is a recognized
psychiatric disorder.

Homosexual advance defenses seem to be variations on provocation or
extreme emotiona disturbance defenses (described previously). A homosexual
advance defense essentially describes the crime as reactive in nature— unplanned,
unanticipated, the product of emotions of the situation. Yet in many of the cases
in which a homosexual advance defense is attempted the attack does not appear
to be unplanned or unanticipated. For example, in Schick v. Sate (previously
described) the young man himself asked for a particular sexual act and voluntarily
walked with the victim to a secluded area before killing him, circumstances that
appear more instrumental than reactive in nature.

The situations in which perpetrator emotion mitigates murder change inevi-
tably with societal mores. In original provocation doctrine, not only did English
common law describe the four accepted affronts, it detailed those affronts inad-
equate to allow reduction of a murder charge to manslaughter (e.g., “mere words”
or “insulting gestures’). Similarly, when wives were legally the property of their
husbands, contemporary law alowed that “adultery is the highest invasion of
property” and therefore “if the husband shall stab the adulterer . . . this is bare
manslaughter” (not murder) (Sing, 1999). Current laws against spousal abuse and
battery reflect a profound shift in these values. The existence of hate crime laws
similarly reflects social and political values. Given increased societal acceptance
of homosexuality, for example (as evidenced by increased legal recognition of
domestic partnership, and in one state recognition of homosexual marriage), is it
proper that (in some observers opinions), “As the law now stands...only a
homosexual advance can mitigate murder to manslaughter” (Mison, 1992, p. 134),
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or that such an advance “in and of itself constitutes sufficient provocation to incite
a reasonable man to lose his self control and kill in the heat of passion” (pp.
133-134)? Would the “reasonable person” referenced in the Model Penal Code
react with violence to an advance? Or simply walk away? In other words, added
penalties for such a hate crime are appropriate because a perpetrator’s violent
response is not that of a hypothetical “reasonable person.”

Kahan (1998) argues that the operative emotion in such cases is not fear or
panic but rather, disgust. “Whereas anger and fear react to transgression against
one's own person, disgust takes aim at a more diffuse object, namely, the threat
that open deviance poses to the status of those who faithfully abide by dominant
norms’ (Kahan, 1998, p. 10). Research conducted by Olatunji, Lohr, and Meunier
(2002) suggests that homophobiais not associated with feelings of fear and panic.
Rather, they found relationships between measures of homophobia and measures
of negative attitudes about homosexuality and measures of disgust and contam-
ination fear. The inference could be made that attacks in response to homosexual
advances are based not in panic and fear, but rather in feelings of disgust and a
desire to punish perceived deviance.

Hate Crime Laws and Intergroup Tension

Critics of hate crime laws fear that such laws “Balkanize’* U.S. society,
meaning that hate crime laws will further divide racial, ethnic, and religious
groups and increase intergroup tensions, potentially leading to more violence
(Gerstenfeld, 1992; Jacobs & Potter, 1998). However, there is no evidence that
hate crime laws further divide racial, ethnic, and religious groups and increase
intergroup tensions.

Cognitive Dissonance Models

Gerstenfeld (1992) wrote that “social scientific research suggests that . . . the
existence of hate crime statutes may actually increase bigotry” (p. 280) without,
however, presenting any persuasive theoretical analysis or actual evidence that
this has occurred. She extrapolates from cognitive dissonance theory (Festinger,
1957), a theory around which a large body of social psychological literature has
grown. Cognitive dissonance occurs when a person holds two dissonant, or
inconsistent, cognitions, potentially creating a state of unpleasant psychological
tension. Inconsistent cognitions, especially those that are important to the indi-
vidual, are psychologically aversive. This tension can be reduced in a number of
ways, including changing cognitions, adding to cognitions, or atering the impor-
tance of cognitions. Cognitive dissonance has been studied with respect to
persuasion and attitude change (for reviews, see Cooper & Fazio, 1984; Wicklund
& Brehm, 1976).

“To “Balkanize’ is “to divide (a country, territory, etc.) into small, quarrelsome, ineffectual
states,” referring to “Yugoslavia [sic], Rumania, Bulgaria, Albania, Greece and the European part
of Turkey” (Dilithium Press, 1989). An examination of the history of the area (Glenny, 1993) makes
it clear that the conflict in the Balkans, based in centuries-old geographical quarrels, divisions,
historically varied political systems, and religions cannot truly be compared with intergroup tensions
in the United States.
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According to Gerstenfeld (1992), the theory states that “people’s actions are
motivated by a drive to avoid discrepancies between cognitions. This might mean
that a person unconsciously alters his attitudes (or motivations) to conform to his
behaviors’ (p. 270). Gerstenfeld suggests that “cognitive dissonance theory . . .
predicts that a person convicted of a hate crime will only become more ardent in
hisbeliefs’ because of the discrepancy between punishment for his actions and his
desire to believe himself not to be a bigot.

There are numerous problems with Gerstenfeld’s (1992) reading of the
theoretical model and the conclusions she reaches. Her references to drive and
unconscious have more in common with Freudian theory than Festinger’s (1957)
theory, and she omits mention of the numerous and complex factors that influence
whether or not dissonance will induce attitude change, including perceived
choice, perceived freedom, commitment, aversive consequences, personal respon-
sibility, foreseeability, effort justification, and so on. More important, her assump-
tion that perpetrators of hate crimes desire to perceive themselves as nonbigoted
is highly questionable.® If a perpetrator does not have the desire to believe that he
or she is not bigoted, if a perpetrator is in fact proud to be bigoted, there is no
discrepancy, and hence, no dissonance. However, even if one accepted her
premise that offenders do not wish to see themselves as bigots, cognitive disso-
nance theory would seem to suggest that the very act of committing a hate crime
would create significant dissonance, and that to reduce dissonance the individual
would have to increase his or her hostile attitudes, regardless of whether or not he
or she was caught and punished. In any case, the research literature generally
addresses cognitive dissonance in terms of attitude adjustment, not in terms of
violent behavior.®

Intergroup Tension and Hate Crime Laws

Existing data fail to confirm the hypotheses that hate crime laws increase
intergroup tension. The state of California has had multiple hate crime-related
statutes on the books for more than a decade (see Appendix A). The Balkanization
hypothesis would predict an increase in interethnic and interracial tension. Re-
cently, the Public Policy Ingtitute of California (PPIC), a private nonprofit
organization “dedicated to objective, nonpartisan research on economic, social,
and political issues’ issued a report that is pertinent to this issue. The PPIC
surveyed public opinion regarding ethnic and race relationships in California by
conducting 10 statewide public opinion surveys of over 20,000 adults between
April 1998 and May 2000 (Hajnal & Baldassare, 2001).

5See, for example, the interview with William Pierce, author of The Turner Diaries (written as
“Andrew MacDonald") (Cline, 2001). “Yes, we're aracist organization. We're opposed to nonwhite
immigration, to multiculturalism and to all of these programs based on the idea that there’ s basically
no difference between the races except skin color.” Similarly, an 18-year-old arraigned in West-
minster, California, for murder and commission of a hate crime wrote “| believe in white power. My
race is better. | don't care what others think. | don’t like minorities’ (Ni, 1995, p. B1). More
recently, the killer of a Sikh man in Mesa Arizona (Frank Roque) said “I’'m an American. Arrest me
and let those terrorists run wild” (Leonard, Walsh, Kelly, & Collom, 2001; Ettenborough, Klawonn,
& Leonard, 2001). It is difficult to detect shame in these remarks.

®Thanks to Meredith Watts for pointing this out.
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According to the PPIC study, Whites, Latinos, Asians, and Blacks are very
aware of the dramatic demographic shift in California. Whites (73%), Blacks
(70%), Asians (65%), and L atinos (63%) report noticing the changesin racial and
ethnic makeup of their region, and large majorities of each group believe the
immigrant population in California has been increasing. Significant group differ-
ences were found in opinions about affirmative action, immigration, and bilingual
education. Nevertheless, all groups feel generally positive about race relations.
Specifically, solid majorities of all groups agree that racial and ethnic groups in
their region are getting along well (86% of Asians, 81% of Whites, 81% of
Latinos, and 80% of Blacks), and majorities of all groups expect race relations to
improve in the future. This is not to say that intergroup tensions do not exist in
Cdlifornia, simply that there is no evidence that they have increased with the
enactment of hate crime laws.

At a national level, there have not been convincing statistical analyses that
show an association between the enactment of hate crime laws such as the Hate
Crime Statistics Act (1990), the Hate Crime Sentencing Enhancement Act (1994),
and the Church Arson Prevention Act (1996) and increased intergroup tension. A
failure to find associations between enactment of hate crime laws and intergroup
tension is consistent with Intergroup Contact Theory (Allport, 1958; Pettigrew,
1998; Pettigrew, 2002), which holds that contact between groups reduces preju-
diceif certain situational conditions are present: equal status of the groups in the
situation, common goals, no intergroup competition, and authority sanction. (If
one considers hate crime laws to be “authority sanction” of peaceful coexistence,
it could be argued that hate crime laws ultimately work toward reduction of
intergroup tension.)

It does not seem appropriate to draw parallels between the interethnic conflict
that has occurred in various places around the world and the establishment of hate
crime laws in the United States. On the one hand is the open incitement and
encouragement of intergroup hatred and violence by national figures such as
Milosovic in the former Yugoslavia, Osama bin Laden in Saudi Arabia and
Afghanistan, and various leaders in Rwanda. On the other hand is the establish-
ment of laws in the United States designed to penalize aggression by members of
one group against members of another group. The two circumstances hardly seem
comparable.

Research and Policy Implications
Measurement

Psychological assessment tools can measure prejudicial attitudes and beliefs
with some degree of reliability and validity. However, these tools have little
relevance in evidentiary questions of intent and motive in the commission of a
hate crime. Intent and motive are overlapping constructs when examined from the
vantage point of psychological measurement. Psychology can contribute to the
development and refinement of techniques to collect evidence that best captures
the various motivationsinvolved in hate crimes. However, few such attempts have
been made.

The Hate Crimes Statistics Act (1990) mandated collection of statistics on the
incidence of hate crimes in the United States. A recent report released by the



PSYCHOLOGICAL PERSPECTIVES ON HATE CRIME LAWS 273

Bureau of Justice Statistics comprehensively reviewed the quality and accuracy of
national bias crime statistics based on analyses of national reporting patterns,
surveys of law enforcement agencies across the country, and qualitative informa-
tion about advocacy groups and bias crime reporting (McDevitt et al., 2000). The
interested reader is referred there for more details. Suffice it to say that there are
unique aspects to bias crimes that interfere with accurate data collection, for
example, victims' reluctance to report, failure of law enforcement to appropriately
document hate elements or to submit the information to the Uniform Crime
Report Hate Crime reporting unit. The McDevitt et al. (2000) review suggests that
bias crimes are most likely very underreported. For example, the states of
Alabama, Mississippi, and Louisiana, historically bastions of segregation and
organized hate based groups such as the Ku Klux Klan, reported no hate crime
offenses in 1999, a finding that strains credulity.

Dunbar (2002) used a multidimensional rating approach to assess bias moti-
vation using crime reports as data. Signifiers of bias intent included articulated
beliefs about superiority, hate speech during the crime, use of hate symbols, and
memberships or affiliations with like-minded others. Two raters achieved accept-
able levels of agreement using this system. In a review of 976 reported hate
crimes, hate speech was present in 62% of cases, written hate speech in 20%, and
hate graffiti in 16% of cases. Among convicted bias offenders, 87% used hate
speech during the commission of the crime. With similar methodology, Dunbar et .
(2001) were able to rate offenders bias motivation reliably, using observed behavior
and behaviord traces as reported in offenders records, including police reports.

If future studies replicate these findings, it would be appropriate to test these
methods more thoroughly in the field. This approach is consistent with the
recommendations of the International Association of Chiefs of Police (1998), who
advises officers to “collect and photograph physical evidence such as hate liter-
ature, spray paint cans, threatening letters, and symbolic objects used by hate
groups’ (Turner, 1998). Police officers consider these pieces of evidence “unam-
biguous cues’ of hate crimes (McDevitt et a., 2000). The FBI Crime Classifica-
tion Manual describesin detail a methodol ogy to assess criminal motives based on
forensic evidence, and FBI (19993, 1999b) data collection guidelines emphasize the
importance of obtaining “ sufficient objective facts’ to determine the presence of bias.

Additional research to more clearly delineate the best practices of evidence
collection to assess bias motivation must be conducted. For example, different
police divisions may have widdly divergent practices in their methods and
practices of hate crime data collection (Boyd, Berk, & Hamner, 1996). Boyd et al.
(1996) compared two police divisions within alarge urban police department and
found differences in how officers were (or were not) trained, the presence or
absence of ingtitutional oversight of hate crime categorization, and so on. Multiple
social factors appear to affect law enforcement participation in hate crime data
collection, including organizational attitudes and beliefs, community relations,
resources, individual attitudes and beliefs, and organizational commitment,
among other factors (Nolan & Akiyama, 1999). Consistency in data collection is
crucial, and the “best practices’ of officer training, supervision, etc., should be
developed and codified in policy.
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Classification of Hate Crimes

Hate crimes may be grouped, or typed, by a variety of methods. by target
(person vs. property), by victim group (race, ethnicity, sexual orientation, etc.), or
by the degree to which the crime is instrumental or reactive in nature. For
example, some have suggested that religious-based hate crimes are disproportion-
ately more likely to be property crimes whereas sexual orientation-based hate
crimes are disproportionately violent crimes against the person. However, more
research is needed to improve the description of hate crimes, with the goal of
replicating, validating, and extending proposed typologies. Fine-grained analyses
would allow us to examine whether the “topography” of hate crimes differs
depending on the outgroup targeted in the crime. Are anti-Semitic hate crimes
different in pattern from hate crimes predicated on sexual orientation? Do per-
petratorstend to differ aswell? Isany particular group (e.g., homosexuals or racial
minorities) more likely to suffer greater physical injury in abias-motivated attack
as has been reported by some? Psychology can contribute to answering these
guestions.

Hate Crime Laws and Social and Political Values

Forty-two states have hate crime laws that cover at least race, religion and
national origin (Levin, 2002). Not surprisingly, there are inconsistencies between
states in terms of which categories are covered. For example, despite preliminary
data indicating that crimes against homosexuals may be particularly vicious,
several states' hate crime laws do not include sexual orientation in their protected
categories. These omissions do not reflect the evidence of harm caused by hate
crimes to the immediate victim and the group to which the victim belongs, thereby
infringing upon the civil rights of an entire group. Hate crime statutes should
accurately reflect our state of knowledge about the groups commonly targeted.

Bias-motivated violence occurs in a context of environmental contingencies,
ranging from the state-mandated discrimination of apartheid laws as they existed
in South Africa, to the officially sanctioned discrimination of the segregated South
in the United States, to unofficially condoned and accepted discrimination, and,
finally, to state discouragement or punishment of bias-motivated discrimination
and violence (Watts, personal communication, October 2, 2001). The legal and
political environment may thus augment, inhibit, or be neutral toward bias-
motivated violence. Individual behavior takes place in this context. To the degree
that discriminative behavior (including bias-motivated violence) is codetermined
by individual prejudice and situational factors (Duckitt, 1992-1993), hate crime
laws may inhibit at least some individuals from violent manifestations of their
beliefs. For example, McDevitt et a. (2002) suggest that thrill-seeking offenders
may be deterred from repeating the crime if there is a strong societal response.

Yet even if hate crime laws have little deterrence effect, they nevertheless
have a powerful symbolic role in communicating social and political values to
individuals. Hate crime laws make a symbolic statement that, for example, the
negative evaluation of homosexuality implicit in a gay basher’s attack is unrea-
sonable and neither normative nor proper in our society. “At issue is whom we
should regard as low and contaminating—the persons singled out for attacks on
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the basis of their identities, or the persons who attack them for that reason”
(Kahan, 1998, p. 1628).

Group position theory (Blumer, 1958, cited by Bobo, 1999) suggests that
“prejudice involves more than negative stereotypes and negative feelings, that it
involves most centrally a commitment to arelative status positioning of groupsin
a racialized social order” (Bobo, 1999, p. 447), and that this relative status is
institutionalized. According to Bobo, Blumer argued that “changein aracial order
would spring from a direct assault on that racia order from largely noneconomic
and political forces’ (Bobo, 1999, p. 452). “The evidence seems to me. . . that
such changes do not arise from inner considerations of industrial efficiency.
Instead they arise from outside pressure, chiefly political pressures’ (Blumer,
1965, p. 247 cited by Bobo, 1999). Hate crime laws might be considered an
example of the political pressure mentioned by Blumer.

Critical race theory suggests that hate speech and hate-based violence are not
only crimes against individuals but can also be viewed as terrorist acts against the
entire group to which the individual belongs. Hate crimes that terrorize and
subordinate entire groups deprive them of their civil liberties (Bell, 2002; Herek,
Cogan, & Gillis, 2002; Matsuda, Lawrence, Delgado, & Crenshaw, 1993), and
hate crime laws reflect the state's recognition of and protection of the civil rights
of al groups.

Perpetrators

In addition to classifying crimes, is there a way in which grouping perpetra-
tors will alow prediction of treatment response, or recidivism? Can we create a
typology of offenders that will allow better hypothesizing about the degree of
preplanning and the degree of bias? If, in fact, hate-based assaults are much more
destructive than comparable assaults that are not motivated by bias, why is that?
Research about perpetrators should guide policy regarding prediction, prevention,
and intervention where possible.

Classification of offenders. In order to describe offenders, various classifi-
cation schemes have been proposed. For example, Levin and McDevitt (1995)
identified three types of offenders based on motivation, a typology recently
updated to four categories (McDevitt et a., 2002). These include “thrill-moti-
vated” offenders who are motivated by excitement, bragging rights, and peer
acceptance; “defensive’ offenders who perceive outsiders as a threat to their way
of life, their community, and their privileges, “mission” offenders, defined as
those committed to a supremacist ideology; and “retaliatory” offenders, inspired
to avenge perceived assaults on the group. Ezekial (1995) took a qualitative
approach to the study of hate group members (who may or may not have
perpetrated crimes). He noted a variety of types of members, including those
simply seeking group membership and belonging, those who were more interested
in crime opportunities than ideology, and those who were “true believers.”

Existing research concerning violent offenders in general may be useful in
understanding perpetrators of violent bias crimes. For example, bias-motivated
violence should be compared with other types of youth violence, and the demo-
graphics of hate crime perpetrators (e.g., age, sex) can be compared with perpe-
trators of other, similar types of crime. More research is needed to better
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understand the distinctions, if any, between offenders who commit property
crimes and those who commit crimes against persons; the distinctions between
offenders who are part of a racial- or ethnic-based gang and those belonging to
organized hate groups; and the characteristics of those who commit crimes alone.
More needs to be understood about why some offenders repeatedly commit bias
crimes and others do not. McDevitt et a. (2002) suggest that thrill-seeking
offenders may be deterred from repeating the crime if there is a strong societal
response, whereas defensive or mission offenders are less easily deterred. It seems
reasonable to expect that strength of bias ideology predicts recidivism; however,
this is only speculation. More research is needed.

What is known about violent criminals in general may aso be useful in
guiding intervention and punishment of hate crime perpetrators, including our
knowledge of psychopathy (Hare, 1991), of societal, biological, and familial
variables (Raine, 1993), and of predictors of recidivism and treatment outcomes
for violent offenders (Quinsey, Harris, Rice, & Cormier, 1998).

What creates an offender? Associated with questions of classification are
guestions of cause. Ezekial (1995) makes several fascinating observations about
the “recruits’ into a small hate group in Detroit. They are almost exclusively
young men. Of the 20 members, 18 had lost a parent (usually the father) to divorce
or separation when young (median age was 7). All were growing up in a context
of frail or nonexistent community connections, with few ties to siblings or peers
other than contacts that occurred in school. Many, if not most, had dropped out of
high school.

Ezekial’s (1995) observations about these individuals are mirrored by many
of the theories about causes of involvement in hate activity, succinctly summa-
rized by Turpin-Petrosino (2002). Hate group members “are frequently described
as youth who are academically unsuccessful, have poor family relationships, and
are insecure, alienated, impotent, and angry . . . backgrounds of family violence
and child and substance abuse are not uncommon” (p. 284). Deprivation theory
suggests that hate ideology fulfills needs for social affiliation and group mem-
bership in youths who are emationally and economically vulnerable. Interpersonal
bonds theory suggests that recruitment into hate ideology occurs through social
networks. Once social ties are established, the new member is introduced into
group ideology, which maintains the social tie.

Unfortunately, relative to youth offenders, we know even less about older
people who commit hate crimes. Results of preliminary analyses of data from an
ongoing study of all hate crime reports collected by the LAPD appear to be
contrary to the perception that hate crime perpetrators are typicaly juvenile
offenders. Of the 814 records analyzed so far (of which only 483 reports indicated
perpetrator age) the average perpetrator was 30 years old (SD = 13.54). The
mean age of perpetrator varied with the nature of the hate crime: The oldest
perpetrators were those who selected victims on the basis of religion (n = 35,
M = 38.26 years, SD = 16.66). In contrast, perpetrators who selected victims
on the basis of race were, on average, 29 years old (n = 315, M = 29.83 years,
SD = 13.46), and those who selected on the basis of sexual orientation were 28
years old on average (n = 120, M = 28.33 years, SD = 11.76) (Dunbar,
personal communication, September 16, 2002). This is very preliminary data, of
course, and it remains to be seen what emerges as the study continues.
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Discomfort with social change may be involved in hate attitudes (Green,
Strolovich & Wong, 1998; Umemoto & Mikami, 2000). An intriguing study by
McGregor, Zanna, Holmes, and Spencer (2001) found that, under some circum-
stances, “the threat of persona uncertainty appears to cause a kind of situational
authoritarianism involving exaggerated intergroup bias and attitude hardening” (p.
483) toward social issues and groups. “Shifting toward being a know it all,
jingoist or zealot helped provide solace in the face of uncertainty” (McGregor et
al., 2001, p. 484). Whether this phenomenon in any way helps to explain hate
crimes remains to be seen, although it is consistent with the surge in hate crimes
found when there is rapid in-migration of a minority group (Green et al., 1998),
and consistent with the finding that white supremacists and hate crime perpetra-
tors are more obsessed with diversity, race mixing, immigration and gender role
changes than the general public (Green, Abelson, & Garnett, 1999). The various
theories seem to converge, but research to better understand the causes needs to
continue.

Environmental influences beyond our control may contribute to or exacerbate
hate crime occurrence. The September 11, 2001 (9/11) attacks on the World Trade
Center and the Pentagon appear to have triggered bias incidents and crimes
against those perceived to be Arab or Muslim. In the 4 months after 9/11, more
than 1,450 bias crimes and incidents against perceived Muslims were reported,
including eight deaths (Council on American-l1slamic Relations, 2002), adramatic
increase from the 240 to 366 reported per year from 1997 to 2000 (Nimer, 2001).
The relative contribution made by such news events compared with other factors
predicting bias crime needs further examination. The role of strong antihate crime
policies becomes even more crucia in these circumstances.

In some cases, genuine mental illness may play acontributory role. In arecent
Cdlifornia case, a woman purposefully ran over and killed a Mexican American
man. She was charged with a hate crime based on the statements of some
witnesses. During the investigation it emerged that she had a number of severe
psychiatric problems, including poorly controlled bipolar disorder. She had, prior
to the crime, been declared a danger to herself or others 17 times, had been
frequently hospitalized, and at the time of the incident was apparently in a manic
state. According to a witness who knew the victim, “everyone thought she was
nuts...| would rather say it was her mental state rather than anything
else. .. even the employees who loved Jesus [the victim] didn't see it as a race
issue’ (Connelly & Teetor, 2001, p. 27). While this case has not yet gone to trial,
it appears to meet more closely the criteria typically accepted as indicating
psychiatric incompetence. One hopesthat hate crime laws allow for the distinction
to be made between bias-motivated violence and violence that is a consequence
of genuine mental illness.

Prevention and intervention with offenders. Many of the proposed preven-
tion strategies suggest “trying to establish ways for kids of middle-school age or
younger to find mentorship and membership in constructive alternatives’
(Ezekial, 1995, p. 323). The Cdlifornia Education Code requires the school
curriculum to include human relations education, “with the aim of fostering an
appreciation of the diversity of California’s population and discouraging the
development of discriminatory attitudes and practices’ (California State Attorney
General’s Office, 2001). Yet if the theories described above are correct, simply
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adding diversity training classes seems unlikely to prevent vulnerable young
people from being drawn to hate ideology. A twist to diversity training has been
proposed, in which an emphasis of “how racism and bigotry impedes Whites
economically, politically and socialy” (Turpin-Petrosino, 2002, p. 298) is
added—an interesting idea in light of previously reviewed research suggesting
that prejudice is frequently correlated with perception of one's self as victimized
by the “other.” Still, we do not know if preventing prejudicial attitudes in the
majority of vulnerable youth will decrease bias-motivated behavior (violence),
which is committed by a small minority of people who have prejudicial attitudes.

In California, according to Penal Code 422.95 a& b, “the court may order the
defendant to complete a class or program on racial or ethnic sensitivity or other
similar training in civil rights if such class or program is available as a condition
of probation, to make payments or other compensation to a community-based
program or local agency that provides services to victims of hate violence, and to
reimburse the victim for reasonable costs of counseling and other expenses.”
Similarly, Massachusetts law requires that hate crime offenders receive a man-
datory diversity awareness program as part of their sentencing (G.L. 265, § 39).
Unfortunately, programs purporting to create diversity awareness in offenders are
typically adapted from diversity training programs designed for nonoffendersin a
school or work setting— hardly comparable audiences. None of these programs
have demonstrated efficacy empirically. Research is needed to understand when,
if ever, these programs work, and for which types of offenders.

Both McDevitt et al.’s (2002) and Ezekia’'s (1995) typologies seem to
suggest some gradation in threat, culpability, and receptivity to rehabilitation.
So-called mission offenders who are leaders and instigators, and who have clear
and committed bias ideologies would seem more culpable and less able to be
rehabilitated than less willing participants who are periphera or unwilling par-
ticipants in a bias crime and less committed to the ideology.

The question of who benefits from what type of rehabilitation, about which
we know so little, takes on added importance when one considers that for
psychopathic offenders therapy may increase dangerousness (even if it can
decrease dangerousness of nonpsychopathic offenders). A study of an intensive
therapeutic community program developed for violent offenders (Rice, 1997)
showed that “treated psychopaths had significantly worse outcomes than their
untreated counterparts, whereas the reverse was true for the nonpsychopaths. . . it
is possible that, whereas the nonpsychopaths in the program learned how to be
more empathic and concerned about others, the psychopaths simply learned how
to appear more empathic. ... In the absence of any true empathy, the better
manipulation skills of the treated psychopaths allowed them to use and abuse
others [in both violent and nonviolent ways]” (p. 415). Policies developed to
rehabilitate perpetrators of hate crimes, particularly violent hate crimes, must take
this finding into account by mandating careful selection of individuals for
rehabilitation.

Victims of Hate Crimes

Intervention with individual victims.  Current research indicates that criminal
victimization in general can leave victims with significant psychological distress
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(Cook, Smith, & Harrell, 1987; Frieze, Hymer, & Greenberg, 1987; Kilpatrick et
al., 1985). Variables proposed to explain the mechanism of psychological distress
include, for example, loss of a sense of self, loss of a sense of safety, feelings of
inequity (Frieze et a., 1987), degree of violence, and prior victimization experi-
ences (Norris, Kaniasty, & Scheer, 1990).

Basic research with victims of bias crimes is needed to see if these variables
are similarly relevant in understanding the psychological impact of bias crimes. It
has been proposed that victims of violent bias crime suffer more psychological
injury on average than victims of violent, nonbias motivated crimes. If differential
impact is established, psychological research should be undertaken to understand
the mechanisms by which this occurs. Janoff-Bulman's (1979, 1982) research
with rape victims and coping was cited in this paper—this and other models
should be more thoroughly examined. The paucity of research thus far must be
emphasized. As mentioned above, the psychological literature is quite sparse, and
what research exists tends to have been conducted within the past 5 to 10 years.

We know from existing studies of victims of crimes that the minority of crime
victims seeks mental health treatment, perhaps 2—7% (Friedman, Bischoff, Davis,
& Person, 1982; Knudten, Meade, Knudten, & Doernier, 1977) or 9-18% in the
case of more violent crimes (Golding, Stein, Siegel, Burnam & Sorenson, 1988).
Variables found to increase seeking of professiona help include internal locus of
control, social support, level of distress, and the presence of violence in the
commission of the crime (Norris et al., 1990). We know little about predictors of
seeking mental health treatment by victims of violent hate crimes. For example,
if the presence of social support increases help-seeking in nonhate crimes, what
happens if the victim of a bias crime is too embarrassed, too fearful, or too
closeted to seek social support? Research is needed that will explore these issues.
Policies that facilitate treatment (in many cities, policies are in place to facilitate
treatment of rape victims) would be helpful.

Additionally, treatments specifically for hate crime victims that are theoreti-
cally grounded and have demonstrated efficacy do not yet exist. Treatment models
with demonstrated empirical support that have been developed for posttraumatic
stress disorder and for rape victims may be readily adapted to this population.
However, caution is warranted, particularly as some popular treatment modalities
used for trauma (e.g., eye movement desensitization and reprocessing [EMDR],
Shapiro, 1989a, 1989b, 1991; or critical incident stress debriefing [CISD], Mitch-
el & Everly, 1996; Mitchell, Everly, & Mitchell, 1999) may have overstated
efficacy (see, e.g., Davidson & Parker, 2001, on EMDR research) or may in some
cases harm patients (see, e.g., Carlier, Voerman, & Gersons, 2000; Gist, Lubin &
Redburn, 1998; Gist & Woodall, 1999; Mayou, 1999; and Mayou, Ehlers, &
Hobbs, 2000, on CISD research).

Intervention at a community level. In Wisconsin v. Mitchell, the justices
mentioned that hate crimes are “thought to be more likely to provoke retaliatory
crimes. . . and incite community unrest.” We have argued in this article that hate
violence may create greater community distress and may increase risk for future
attacks when victims fail to go to the police out of fear or anticipation of lack of
support. The state of research on community impact of hate crimes and interven-
tion strategies is in its infancy. Again, more information would be helpful.
However, policy development cannot wait for research to be completed.
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Descriptive data for particular geographical regions are needed and could be
helpful for prevention efforts. Geomapping is a promising technique that has been
applied to Los Angeles County. Umemoto and Mikami (2000) used geographic
information systems technology to map amost 2,000 reported bias incidents.
Quantitative time series analyses identified demographic and socioeconomic
variables that may help explain hate crime clustering. Relatively high-density
clusterings of bias incidents were mapped and additional interviewing and archi-
val research were conducted in two of the cluster areas. This innovative meth-
odology reveals interesting patterns, for example, there was more frequent per-
petrator membership in gangs where hate crimes cluster, yet “there is strong
evidence” that “the major motive is not the defense of territorial boundaries
against other gangs, but hatred towards a group defined by racia identification
regardless of any gang related territorial threat” (Umemoto & Mikami, 2000).

Perhaps improved data collection could allow rapid mapping of clusters and
rapid response. Information about demographic shifts could possibly assist in
prediction and prevention of hate crime. We know that intergroup violence is
likely to increase following particular patterns of outgroup migration into com-
munities traditionally inhabited by another group. Green, Stolovich, and Wong
(1998) found that hate crimes surge when there is a rapid in-migration of a
minority group into a predominantly White area, and that the surge is greater
when the area was formerly 90% white relative to when the area was formerly
50% White: “What matters is population growth and the racial context in which
it occurs.” Green et a. tested this hypothesis in various New York City area
communities by examining in-migration patterns of different groups (Asian,
Latino, Black) and corresponding rates of hate crime. Similarly, Umemoto &
Mikami (2000) examined patterns of in-migration of Latinos into formerly Black
communities in Los Angeles. They found evidence in support of this hypothesis.
If intergroup conflict will almost inevitably occur when certain patterns of
demographic change are present, policies may be developed that will allow for
preventative responses.

One avenue of intervention is improved relationships between members of
minorities and the local police. Hate crimes are likely to be underreported (Berrill,
1992; Herek, 1989). The reasons may include concerns about police responsivity,
desire to avoid drawing attention to oneself, fears of secondary victimization,
embarrassment and shame, and so on. Community interventions to build relation-
ships between community leaders and community organizations and the police
would do much to aleviate the problem. The McDevitt et a. (2000) report
recommends building trust between members of minority communities and local
police, improvement of law enforcement agencies ability to respond to victims
reporting hate crimes, improvement of ease with which national data can be used
by local law enforcement, and the increased use of supplementary data (such as
from nongovernmental organizations) to illuminate the degree to which bias
crimes are not reported to the police.

However, the concern that increased racia tension may be aresult of hate crime
laws has not, to date, been documented. Furthermore, survey data published in
California appear to indicate improved intergroup relationships. Obvioudy this im-
provement cannot be attributed only to the presence of hate crime laws. However,
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clearly thisfinding failsto prove the opposite point; that is, it does not show adecrease
in intergroup relations during the time when hate crime laws are on the books.

Conclusion

In 1993, the U.S. Supreme Court ruled in favor of penalty enhancements for
hate-based crimes. Some individual states have enacted their own hate crime
legidlation. Critics of these statutes often invoke a variety of psychological
constructs in their objections. However, when psychological theory and research
are brought to bear on these objections, their validity diminishes. Psychology has
much to contribute to the definition and measurement of hate intent and motiva-
tion and to the study and treatment of perpetrators and victims and the commu-
nities to which they belong.

The goal of this article is to draw on the psychological literature to address
those objections to hate crime statutes that implicitly or explicitly invoke psy-
chological constructs including attitudes, motivation, behavior, and learning.
Although the state of research as it now exists is quite incomplete, and many of
the studies mentioned are still in progress, evidence that we have thus far suggests
that hate-motivated crimes may be more severe in nature and in impact, and that
hate-based crimes may be qualitatively different than other crimes. Clearly, the
greatest weakness of the research cited is the preliminary nature of the area of
inquiry, and, consequently, the lack of replications and the number of unanswered
questions. Furthermore, one cannot have faith that statistics collected nationally
by law enforcement truly capture the extent of the problem. It is hoped that these
problems will be addressed in the future, as data collection by law enforcement
improves and research studies find their way into the literature. It is also hoped
that the debate about hate crime laws will be informed by research findings rather
than by sensationalism, palitics, or personal prejudices and biases.
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Appendix A

Selected Civil and Criminal Laws Pertaining to Hate Crimes in
Cdifornia

Satutes Defining Hate Crime

The Ralph Civil Rights Act, Cal. Civ. Code 8§ 51.7 and 52 (2001), provides that it is
acivil right for a person to be free of violence or its threat against the person or his or her
property because of a person’s race, color, religion, ancestry, national origin, political
affiliation, sex, sexual orientation, age or disability or position in a labor dispute, or
because a person is perceived to have one or more of these characteristics.

The Bane Civil Rights Act, Cal. Civ. Code § 52 (2001), provides protection from
interference by threats, intimidation, or coercion or for attempts to interfere with some-
one's state or federal statutory or constitutional rights. Proof of “hate motivation” is
required. “ Speech alone is not sufficient to support an action under the Bane Act, unless
the speech itself threatens violence against a specific person or group of persons, and the
person or group of persons against whom the threat is directed reasonably fears that,
because of the speech, violence will be committed against them or their property and that
the person threatening the violence had the apparent ability to carry out the threat”
(Mikkelson, 1999).

Penalty Enhancements

Cal. Penal Code § 422.7 (2001) provides that actions which are normally misde-
meanors can become felonies if committed because of bigotry based on race, color,
religion, ancestry, national origin, disability, gender, or sexual orientation or because the
victim is perceived to have one or more of the above characteristics (with the exception
of a person punished under Cal. Penal Code § 422.6 (2001), which concerns damage to
a person’s property for reasons of bias).

Cal. Pena Code § 422.75 (2001) provides for sentencing enhancements of 1 to 3
years for certain bias-motivated felonies against the aforementioned groups or against
persons perceived to belong to one or more of the aforementioned groups, for heightened
penalties of 2 to 4 years if the felony hate crime was committed in concert with another,
adds ayear if the defendant had a prior hate crime conviction, provides that use of firearm
can be an aggravating factor, and provides that persons who commit or attempt to commit
felonies against the property owned or rented by a public agency or private institution or
the grounds adjacent thereto because the property is identified or associated with a
member of or one of the aforementioned groups can be subject to a 1-3 year sentencing
enhancement.

Cal. Penal Code § 190.2(a)(16) (2001) provides a death penalty or sentence of lifein
prison without possibility of parole for murder because of the victim's race, color,
religion, nationality or nationa origin.

Cal. Penal Code § 1170.75 provides additiona punishment for felonies committed
because of avictim’s race, color, religion, etc., or because the victim is perceived to have
one or more of the above-mentioned characteristics unless already punished under Cal.
Penal Code 8§ 422.75 (2001) or Cal. Pena Code § 1170.8 (2001).

Remediation

Cal. Pena Code 88 422.95 (a) and (b): Provides that if a person is granted probation
for any Cal. Penal Code 88 422.6, 422.7, 422.75, 594.3, or 11411 offense, the court may
order the defendant to complete a class or program on racia or ethnic sensitivity or other
similar training in civil rights if such class or program is available as a condition of
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probation, to make payments or other compensation to a community-based program or
local agency that provides servicesto victims of hate violence, and to reimburse the victim
for reasonabl e costs of counseling and other expenses. Any payments or compensation are
in addition to restitution payments required under Cal. Penal Code § 1203.04 (2001).

Collection of Satistics

Cal. Pena Code § 13023 (2001) requires the Attorney Genera to collect statistical
information on hate crimes and defines hate crimes as “any criminal acts or attempted
criminal acts to cause physical injury, emotiona suffering, or property damages where
there is a reasonable cause to believe that the crime was motivated, in whole or in part,
by the victim's race, ethnicity, religion, gender, sexual orientation, or physical or mental
disability.”

Officer Standards and Training

Cal. Pena Code § 13519.6 provides that the Peace Officer Standards and Training
Commission within the California Department of Justice shall develop guidelines and a
course of instruction and training in hate crimes for law enforcement officers who are
employed as peace officers or enrolled in atraining academy for law enforcement officers.
Hate crime for the purpose of this section means any act of intimidation, harassment,
physical force, or the threat of physical force, directed against any person, or family, or
their property or advocate, motivated either in whole or in part by the hostility to the rea
or perceived ethnic background, national origin, religious belief, gender, age, disability, or
sexual orientation, of that person with the intention of causing fear and intimidation.

Appendix B
Hate Crime Statistics Act (as amended, 28 USC § 534)

§[Sec. 1] (@) This Act may be cited as the “Hate Crime Statistics Act.”
(b)

(1) Under the authority of § 534 of title 28, United States Code, the
Attorney General shall acquire data, for each calendar year, about
crimes that manifest evidence of prejudice based on race, religion,
disability, sexual orientation, or ethnicity, including where appro-
priate the crimes of murder, nonnegligent manslaughter, forcible
rape, aggravated assault, ssmple assault, intimidation, arson, and
destruction, damage, or vandalism of property.

(2) The Attorney General shall establish guidelines for the collection
of such data, including the necessary evidence and criteria that
must be present for afinding of manifest prejudice and procedures
for carrying out the purposes of this section.

(3) Nothing in this section creates a cause of action or aright to bring
an action, including an action based on discrimination due to
sexual orientation.

As used in this section, the term sexual orientation means con-
sensual homosexuality or heterosexuality. This subsection does
not limit any existing cause of action or right to bring an action,
including any action under the Administrative Procedures Ace or
the All Writs Act (5 U.S.C.S. 551 et. seq. or 28 U.S.C.S. 1651).
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(4) Dataacquired under this section shall be used only for research or
statistical purposed and may not contain any information that may
revea the identity of an individual victim of a crime.

(5) TheAttorney General shall publish an annual summary of the data
acquired under this section.

(c) There are authorized to be appropriated such sums as may be necessary

to carry out the provisions of this section through fiscal year 2002.

Sec. 2. (@) Congress finds that—

(1) the American family life is the foundation of American Society,
(2) Federal policy should encourage the well being, financial security, and
health of the American family,
(8) Schools should not de-emphasize the critical value of American family
life.

(b) Nothing in this Act shall be construed, nor shall any funds appropriated to
carry out the purpose of the Act be used, to promote or encourage homosex-
uality.



